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GLOBALISATION AND THE FREE FLOW
OF FOREIGN JUDGEMENTS
Prakash N. and Vinay Reddy*
INTRODUCTION
The Indian business community is seeking to expand its reach to global markets, while at the same time India is also increasingly regarded as a destination for
trade and investment the world over. One may safely say that this trend began with
the implementation of the New Economic Policy by the Indian Government in
1991, which aimed at promoting privatisation and globalisation. As trade and commerce between India and the rest of the world increases, so does the possibility of
legal commercial disputes. Since international players are involved, it may often
happen that judgements are passed in foreign countries resolving these disputes.
Foreign judgement means adjudication by a foreign court upon a matter before it.l
Foreign court means a court situated outside India and not established or continued by the Central Government. Legal problems arise when these judgements are
sought to be recognised and enforced in a nation other than where they are passed.
A foreign judgement is said to be 'recognised' by a domestic court when the judgement's existence is accepted as preventing any further litigation upon the same
matter between the same parties in the domestic country.2 'Enforcement' of a
foreign judgement takes place when the domestic court executes such judgement
within its jurisdiction.3 When a foreign judgement is sought to be either recognised or enforced, the following issues crop up for consideration:
1.

The competence of the foreign court in passing such a judgement according
to the laws of the country in which the judgement is sought to be enforced
(also known as 'international jurisdiction').

2.

The competence of the foreign court to hear such a matter according to the
laws of that country (territorial, subject matter and pecuniary jurisdiction).

3.

Whether the procedures for serving notice on the defendant have been sufficiently followed.

*

III Year, B.A., LL.B. (Hons.), National Law School ofIndia University, Bangalore.

1

Brij Lai v. Govindram, AIR 1947 PC 192.

2

'Domestic court' and 'domestic country' respectively refer to the court and country in which
the foreign judgment is sought to be recognised and enforced.

3

Lawrence Collins, Dicey and Morris on the Conflict of Laws, Vol. 1,418 (2 ed., 1987).
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4.

The final and conclusive nature of the foreign judgement in that there should
be no possibility of altering the decision by the same court.

5.

Whether there was any fraud practised by the plaintiff in obtaining the deciSIon.

6.

Recognition being contrary to public policy in the State in which recognition
soug ht. 4

.
IS

Added to these issues there is the problem of nationalistic protection where
countries have a tendency to protect the subjects against the laws and acts of foreign governments and courts. Thus, persons and entities involved in international
trade find it extremely difficult to enforce foreign judgements passed in their favour. This unduly complicated, time-consuming and expensive process deters
businessmen from carrying on trade with persons and entities from a particular
country. Moreover, in a broader perspective, this proves to be an obstacle to closer
economic relations between nations and development of a global economy. In
order to surmount these problems, the nations comprising the European Union
have drafted the EEC Convention on Jurisdiction and Judgements in Civil Matters
(Brussels Convention) which became effective in 1973. The Convention addresses
the above issues by providing clear rules of jurisdiction from which recognition
and enforcement of foreign judgements automatically flow. The foreign court is
expected to examine its own competence according to the Convention while the
court where the judgement is sought to be enforced is bound to recognise and
enforce such decision without re-opening the case under its own laws. Thus the
Brussels Convention fulfilled the aim of promoting economic trade between the
member nations of the trade bloc of the European Union (EU).
The European Union has proved to be one of the most successful trading
blocs in the world in recent times. Nations have been trying to emulate the achievements of the EU through the formation of trade blocs. India is no exception to this
rule, and is striving to expand the scope of economic co-operation within the South
Asian Association for Regional Co-operation (SAARC) through the South Asian
Preferential Trading Agreement (SAPT A) and the South Asian Free Trade Area
(SAFT A). Further, India has evinced keen interest in joining the Asia-Pacific Economic Co-operation (APEC) and has secured the status of 'dialogue partner,.5 It is
submitted that one of the essential requirements for the success of any trade bloc is
the existence of a uniform process for the recognition of foreign judgements. This
4

Caryn Mackenszie, "England and Wales", Enforcement of Foreign Judgments, Ed. Dennis
Campbell, 146 (1997).

5

Taranath P.P.A. Bhat, ''Trade Blocs and Global Trade Prospects", Foreign Trade Review, Vol.
XXXI, No.4, 1997, p. 59.
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paper seeks to examine the position with regard to the matter in various parts of
the world and also suggest possible courses of action which may be adopted by
India to simplify the existing process.

GLOBAL SCENARIO
I. USA
At the very outset, it is essential to clarify that judgements passed by courts
of sister States are treated differentll from judgements passed by courts outside
the United States. This part is concerned only with the later. States in the USA
have relied on judicially developed rules in this matter, rather than treaties.? The
question of recognition of foreign judgements is governed by State and not Federallaw. Though this makes for a large number of separate State jurisdictions,
there is considerable uniformity among the different States as the principles governing foreign judgements.
These following principles are required to be followed in the foreign court
for internal recognition of these judgements.
1.

There should be opportunity for a full and fair trial in a foreign court.

2.

The foreign court should have jurisdiction according to the laws of that country.

3.

There should be voluntary appearance of the defendant in the foreign court.

4.

The foreign court should have followed the required procedure under their
law.

5.

The case should have been conducted by the foreign court with impartiality.s
In addition to the principles enunciated in the above case, the courts rely on

6.

The plaintiff should not use having fraud to obtain the decree.

7.

The recognition/enforcement of the foreign decree should not be against the
public policy considerations of the domestic state.9

The basic doctrine which the majority of the courts have employed in order
to deal with judgements of foreign courts is the 'doctrine of comity'. Comity is the
6

The US Constitution provides for a "full faith and credit clause" relating to recognition and
enforcement of judgments of sister states.

7

Arthur T. Von Mehren, "Recognition and Enforcement on Foreign Judgments: A New Approach for the Hague Conference", 57 Law and Contemp. Probs. 271 (1994) at 275.

8

Hilton v. Guyot, 159 U.S. 113 (1895) at 202.

9

Robert J. Kaler, "United States", Enforcement of Foreign Judgments, Ed. Dennis Campbell,
442 (1997).
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courtesy by which nations recognise within their courts the laws of another nation.
Thus foreign judgements are given effect to under this doctrine not under any
obligation, but under deference and respect.1O The doctrine is not based on any
statutory principle and therefore it is left for the courts to invoke the doctrine as
and when required, and to the extent it may think appropriate. One inherent limitation of this doctrine is that it is exceedingly vague and lacks any legal basis.
Speaking very generally, under this doctrine, more often than not courts enforce
foreign judgements under this doctrine without any legal basis. The United Kingdom has recognised the limitations of this doctrine and has based its recognition
and enforcement of obligations on the "Doctrine of Obligations" which will be
discussed later in this paper.
The attempts of the USA to move to treaty based judgement enforcement
since the Second WorId War have not been very successful and it still continues to
rely on judicial discretion in this matter.11
II. UK
In England, the doctrine of comity has been superseded by the doctrine of
obligation. When the court of a foreign country pronounces a judgement, it imposes a certain legal obligation on the person against whom the judgement is pronounced. The courts where the judgement is sought to be enforced are doing no
more than enforcing that legal obligation. The burden is on the person on whom
the obligation is created as to why he should not fulfil this obligation.12 Some
merits of this doctrine when compared to that of comity are:
1.

It eliminates questions of reciprocity;

2.

It is easy to prescribe the available defences (any fact which disproves the
obligation becomes a defence).

The major aspect considered by the courts under this doctrine is the strength
of the connection between the defendant and forum of judgement. This principle
was laid down in Sirdar Gurdyal Singh v. Rajah ofF aridkote 13; the Court held that
a foreign judgement could not be enforced as the foreign court had no jurisdiction
over a person domiciled in a different country. In order to determine whether a
defendant is obliged to obey a court's jurisdiction, at least one of the following
have to be complied with:
10

15A C,J.S. Conflict of Laws, S. 3(3).

11 Supra. n. 7 at 277.
12 P.M. North and J.J. Fawcett, Cheshire and North's Private International Law,
1992).

13 [1894] A.C. 670.

346 (12 ed.,
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1.

Mere presence in the territorial jurisdiction of the foreign court. 14

2.

Nationality of the foreign country. 15

3.

Being domiciled in the foreign country.

4.

Trading in the foreign country. 17

[1998

16

The recognition and enforcement of foreign judgements in the UK may be
divided into two categories:
1.

Recognition and enforcement by the judiciary: Persons seeking to judicially
enforce foreign judgements in the UK must bring an action on the foreign
judgement; it is not enforceable per se. The procedure that needs to be followed is extremely speedy as the person desirous of seeking enforcement
need only apply for a summary judgement on the ground that the defendant
has no defence to the claim. IS An additional factor is that English judges tend
to construe the defences posed by the defendants in a strict manner. Therefore, in practice, foreign judgements are almost effortlessly enforceable. This
is different from the position prevailing in many continental countries, where
enforcement is easy in theory but difficult in practice. This is because the
judges in the courts of continental countries enlarge the scope of the defence
of public policy. 19 The approach of the courts of civil law is dealt with later
in this paper.

2.

Statutory recognition and enforcement: Apart from proceeding through the
judiciary, in UK, there exist various statues through which foreign judgements may be directly enforced. These statutes are:
a)

Judgement Extension Act, 1868: Judgements rendered by the superior
courts with in matters dealing with 'debt, damages and costs' of England, and Scotland are made directly enforceable in any part of the UK.

b)

Administration of Justice Act, 1920: Judgements passed by superior
courts of Commonwealth countries to which the Act has been extended
by an Order in Council. A person who has obtained a judgement in his

14

Carrick v. Hancock, (1895) 12 TLR 59.

15

Emanuel v. Symon, [1908] 1 KB 302; Harris v. Taylor [1915] 2 KB 580.

16

Gibson v. Gibson, [1913] 3 KB 379.

17 Littauer v. Millington, (1928) 44 TLR 746.
18

Order 14 of the Rules of the Supreme Court c.f. Supra, n. 3 at 420. See also Grant v. Easton,
(1883) 13 QBD 302.

19 I.H.C. Morris, Dicey and Morris on the Conflict of Laws, 968-9 (8th ed., 1967).
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favour is required to get it registered, and also show that the judgement
has fulfilled certain other requirements. India is not one of the countries
to which this Act has been extended. This legislation is being shadowed
by a subsequent legislation, namely,
c)

d)

Foreign Judgement (Reciprocal Enforcement), Act, 1933: This Act may
be extended by an Order in Council to any reciprocating country. It has
been extended to India. A judgement passed in one of the reciprocating
countries has to be registered within a period of six months from the
date it was pronounced. Unlike the earlier 1920 Act, the High Court has
no discretion in the matter of registration of judgements. The Act also
lays down circumstances under which the registration may be set aside
on the application of the judgement-debtor. These circumstances are:
i)

If the judgement is one to which the Act does not apply;

ii)

If the foreign court acted sans jurisdiction;

iii)

If the judgement-debtor did not receive sufficient notice;

iv)

If the judgement was obtained by fraud;

v)

If enforcement would be against the public policy in England;

vi)

If the rights under the judgement are not vested in the applicant.20

Civil Jurisdiction and Judgement Act, 1982: This Act deals with foreign judgements emanating from states which are parties to the Brussels convention. The convention applies to member states of the European Community. The Convention is examined later in the paper.

III. France
France is a suitable example of the position of foreign judgements in Civil
Law countries. It has been said that though France in theory allows recognition
and enforcement of foreign judgements, in practice, it is almost impossible to get
a foreign judgement enforced.21 For a foreign judgement to be enforced in France,
it needs to be first confirmed by the exequator of a French court.22 However, what

20

Paras Diwan and Peeyushi Diwan, Private International Law: Indian and English (4th Ed.,
1998).

21

Rudolf Graupner, "Some Recent Aspects of The Recognition and Enforcement of Foreign
Judgements in Western Europe", (1963) 12 ICLQ 367.

22

H.C. Gutteridge. "Reciprocity in Regard to Foreign Judgements", (1932) B.Y.I.L. 49.
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makes enforcement very difficult is that courts look for several requirements to be
fulfilled:
1.

The judgement must be a valid one in the country where it was pronounced,
and must be capable of being enforced at once.

2.

The foreign judgement must possess the authority of Res Judicata.

3.

The judgement must be competent according to the French rules of Conflict
of Laws.

4.

The foreign court must have applied that system oflaw which is prescribed y
the French rules of Conflict of Law. For instance, a Polish court decides a
question of succession by applying the national law of the de cujus. French
courts, would have, on the other hand applied the lex loci sitae. Thus, such a
Polish judgement cannot be enforced.

5.

The foreign judgement should not violate the French view of ordre public.
This term has a wide connotation which includes public policy, concurrent
proceedings in several jurisdiction, irregular procedure etc.23

It is subsequent to this that the French court reopens the matter with a view to
determine whether ajudgement creates any hardship or other form of injustice if it
were to be enforced in France.

IV. European Economic Community
Popularly known as the Brussels convention, the EEC Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters was
entered into in 1968. This salient features of this Convention are
1.

The Court where the judgement is sought to be recognised or enforced is not
allowed to review the jurisdiction of the court of the State in which the judgement was given. Limited exceptions are, however, admitted to this rule under
Article 28.

2.

Recognition and/or enforcement to any judgement of a Member State of the
Convention is extended, even if the defendant in the original suit was not
domiciled in a Member State. For example, proceedings instituted in France
by a Frenchman against a person domiciled in the United States; the Convention does not apply, and the French court will be free to depend on the plaintiff's French nationality and thus to assert jurisdiction. If this French judgement is sought to be enforced in Ireland (for instance because of some

23

Ibid.
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defendant's property being located here) the Irish court, will not be allowed to
refuse the application. Judgements, thus are entitled to recognition and enforcement under the Convention because they were rendered in a Contracting State.
This Convention has been highly successful in promoting the free movement
of judgements. This may be attributed to certain characteristics such as:
1.

There being no requirements for recognition or enforcement. Rather, only
grounds for refusal of the application are specified.24 The advantage of this is
that it is the party challenging the enforcement who has to show that the
specific grounds for refusal of recognition/enforcement are satisfied. It, thus
creates a climate conducive to recognition and enforcement by establishing a
presumption for the effectiveness of the foreign judgement.

2.

The conditions for recognition and enforcement are put on the same level by
setting exactly the same grounds for refusal vis-a-vis both of them (Art. 34
.para. 2). This practically means that recognition may not be obtained more
easily than enforcement. Rather recognition and enforcement are regarded as
two parallel forms of extending hospitality to a foreign judgement.

The restricted grounds based on which recognition or enforcement may be
refused are:
1.

If recognition/enforcement is contrary to public policy in the State in which
it is sought. This ground operates only under exceptional circumstances.

2.

If documents such as the complaint and summons were not duly served upon
the defendant, so as to prevent him from putting up a full defence.

3.

If the judgement is irreconcilable with a judgement given in a dispute between the same parties in the State in which recognition/enforcement is sought.

4.

If the foreign judgement has decided a preliminary question concerning the
status or legal capacity of natural persons, rights in property arising out of a
matrimonial relationship, will or succession in a way that conflicts with a
rule of the private international law of the State addressed.

5.

If the judgement is irreconcilable with an earlier judgement given in a non Contracting State involving the same cause of action and between the same
parties, provided that this latter judgement fulfils the conditions necessary

24

Thus, the Convention follows the example set by the 1958 New York Convention
Recognition and Enforcement of Foreign Arbitral Awards.

on the
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for its recognition in the State addressed. Though this is related to the third
ground, the fifth ground only regards the extent of irreconcilability.

v. India
The present position with respect to recognition and/or enforcement of foreign judgements is primarily dealt with in the Civil Procedure Code, 1908 under
Sections 13, and 44A. Under S.13, a foreign judgement is considered to be conclusive except under certain specific conditions:
1.

Where it has not been pronounced by a court of competent jurisdiction;

2.

Where it has not been given on merits of the case;

3.

Where it appears on the face of the proceedings on an incorrect view of
international law or a refusal to recognise the law of India in cases in which
such law is applicable;

4.

Where the proceedings in which the judgement was obtained are opposed to
natural justice;

5.

Where it has been obtained by fraud;

6.

Where it sustains a claim founded on a breach of any law in force in India.

Thus S. 13 provides for the recognition of foreign judgements. It is primarily
an extension of the rule of Res Judicata.25 That the CPC places recognition and
enforcement at two different levels is seen from the fact that S. 44A separately
deals with the enforcement of foreign judgements. Enforcement is based on the
principle of reciprocity. Thus foreign judgements of courts of 'reciprocating territories' alone can be enforced by submitting a certified copy of the decree in the
District Court, that too provided none of the exceptions enumerated in S. 13 are
attracted. Thus the District court has the power to re-open the case. A combined
reading of S. 13 and S. 44A seem to imply that no foreign judgement apart from
those with which India has a reciprocal agreement, can be enforced here. Businessmen who may have obtained a decree in their favour from a non-reciprocating
territory, unable to enforce such decree in India are greatly discouraged from doing business with Indians.
THE FUTURE
With successive Indian governments facilitating international business transactions through the opening up of various sectors of industry to global players, it

25

Church of South India Trust Association v. Telugu Church Council, (1996) 2

see 520.
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is essential that the legal regime also keep pace with these developments. The
existing legal framework does little to ensure maximisation of the benefits of the
current economic policies to the businessmen. An uncomplicated means of recognising and enforcing foreign judgements would be a step forward in bringing the
Indian legal system in tune with the requirements of today's business world.
As discussed earlier, the Brussels Convention has been the most effective
multilateral agreement with regard to recognition and enforcement of foreign judgements. The Convention assumes greater importance when one analyses the re:Juirements of a successful trading bloc. The scope of SAARC has been expanded
so as to achieve similar success as a trading bloc. However, the existence of diverse legal systems amongst the member states of SAARC results in different
conflict of law rules with regard to recognition and enforcement of foreign judgements. This causes a great deal of uncertainty with respect to intra-SAARC business transactions. This uncertainty is a drawback due to two reasons:
1.

Businessmen do not want to be bothered by the complexities and peculiarities of the law. Their primary aim is to conduct business transactions as efficiently as possible, hoping that the law would facilitate this.26

2.

It is not in consonance with the aim of increasing co-operation both economic and otherwise within SAARC. Neither SAPT A nor SAFT A plug this
loophole. The absence of any uniformity in recognising and/or enforcing
foreign judgements reflects the lack of confidence in the judicial systems of
member nations. It is time that these hurdles be crossed considering the benefits that member nations can draw from greater economic co-operation.

It is in this context that the feasibility of a multilateral convention between
the member nations of SAARC needs to be examined:
1.

Scope: Considering the current level of co-operation within SAARC, the
scope of any convention should be limited to commercial matters. This is to
be distinguished from the Brussels Convention, which also deals with civil
matters. Unlike the Brussels Convention, which aims at economic integration, the focus of any proposed convention should be restricted to facilitating
economic transactions. The foremost aim of SAPT NSAFT A is to successfully emulate the EU as a trading bloc, and not as a political unit.

2.

Jurisdiction: It is submitted that any convention should follow the principles
laid down in the Brussels Convention with regard to jurisdiction. The unique
feature of the Brussels Convention is that he foreign court itself determines

26

Pearlie M.C. Koh, "Foreign Judgments in ASEAN - A Proposal", (1996) 45 ICLQ 844 at 856.
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whether or not it has jurisdiction in accordance with the requirements of the
Convention. In this way the interpretation of jurisdictional standards is expressly mentioned in a convention thus eliminating the possibilities of conflicts among courts of different member nations.
3.

Recognition and Enforcement: The process of filing a fresh suit in the domestic country to recognise and/or enforce a foreign judgement is termed as
double review. This is a complicated and time-consuming process. To achieve
speedy judgement recognition, double review must be eliminated. As in the
Brussels Convention, this can be achieved by:
a)

Recognition not requiring any judicial decision in the domestic country. Thus the foreign judgement can be used as if it were delivered in the
domestic country itself.

b)

Procedure for enforcement being standardised throughout SAARC. The
person seeking enforcement under the Brussels Convention needs to
obtain an enforcement order by supplying stipulated documents to the
domestic court. A similar procedure could be adopted in the case of a
convention between SAARC nations.27

While the Brussels Convention provides a good model for a multilateral agreement on foreign judgements, the SAARC member nations must not blindly emulate the provisions of the Convention, but instead adapt its provisions to meet the
particular requirements of SAARC.

27 Ibid. at 856-9.

